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ENGROSSED SECOND SUBSTI TUTE HOUSE BI LL 1103

State of WAshi ngt on 60t h Legi sl ature 2007 Regul ar Session
By House Conmttee on Appropriations (originally sponsored by
Representatives Canpbell, G een, Kenney, Hudgins, Appleton, Schual-

Ber ke and Cody)
READ FI RST TI ME 02/ 26/ 07.

AN ACT Relating to health professions; amending RCW 18.130. 050,
18. 130. 060, 18.130.080, 18.130.090, 18.130.170, 18.130.172, 18.130. 310,
70.41. 210, 43.70.320, 18.71.017, 18.57.005, and 18.22.015; reenacting
and anmendi ng RCW 18. 130. 160; addi ng new sections to chapter 18.130 RCW
adding a new section to chapter 42.52 RCW creating new sections;
prescribing penalties; providing an effective date; and declaring an
emer gency.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTI ON.  Sec. 1. From st at ehood, Washi ngt on has
constitutionally provided for the regulation of the practice of
medi cine and the sale of drugs and nedicines. This constitutional

recognition of the inportance of regulating health care practitioners
derives not from providers' financial interest in their |icense, but
from the greater need to protect the public health and safety by
assuring that the health care providers and nedicines that society
relies upon neet certain standards of quality.

The legislature finds that the i ssuance of a license to practice as
a health care provider should be a neans to ensure quality and not be
a neans to ensure financial benefit for providers. Statutory and
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adm ni strative requirenments provide sufficient due process protections
to prevent the unwarranted revocation of a health care provider's
license. Wile those due process protections nust be nmaintained, there
is an urgent need to return to the original constitutional nmandate that
patients be ensured quality from their health care providers. The
| egi sl ature has recognized and nedical nmalpractice reforns have
recogni zed the inportance of quality and patient safety through such
measures as a new adverse events reporting system Reforns to the
heal th care provider licensing systemis another step toward inproving
quality in health care. Therefore, the legislature intends to increase
the authority of those engaged in the regulation of health care
providers to swftly identify and renove health care providers who pose
arisk to the public.

Sec. 2. RCW18. 130.050 and 2006 ¢ 99 s 4 are each anended to read
as follows:

The disciplining authority has the foll ow ng authority:

(1) To adopt, anend, and rescind such rules as are deened necessary
to carry out this chapter;

(2) To ((++pvest+gate)) use individual nenbers of the boards and
conmi ssions to provide consultation and assistance with investigations
of all conplaints or reports of unprofessional conduct as defined in
this chapter as requested by the secretary and to hold hearings as
provided in this chapter. If the secretary determnes that the
conplaint involves standards of practice or that clinical expertise is
necessary, the secretary shall assure that the board or comm ssion is
actively involved in the investigation;

(3) To issue subpoenas and adm ni ster oaths in connection with any
i nvestigation, hearing, or proceeding held under this chapter;

(4) To take or cause depositions to be taken and use other
di scovery procedures as needed in any investigation, hearing, or
proceedi ng held under this chapter;

(5) To conpel attendance of w tnesses at hearings;

(6) In the course of ((+avestigating)) consulting and assisting
wth the investigation of a conplaint or report of unprofessional
conduct, to conduct practice reviews as requested by the secretary;

(7) ((Fo—take—epergency—actton—ordertng—suhmary—suspenstoen—ob—a
L | .. i . f the L] hol der! .
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£8))) To use a presiding officer as authorized in RCW 18.130. 095(3)
or the office of adm nistrative hearings as authorized in chapter 34.12
RCW t o conduct heari ngs. The disciplining authority shall make the
final decision regarding disposition of the |license wunless the
disciplining authority elects to delegate in witing the final decision
to the presiding officer;

((69Y)) (8) To use individual nenbers of the boards to ((dreet))
provide consultation and assistance with investigations as requested by

the secretary. However, the nmenber of the board shall not subsequently
participate in the hearing of the case;

((28))) (9) To enter into contracts for professional services
determ ned to be necessary for adequate enforcenent of this chapter

(()) (10) To contract with licensees or other persons or
organi zations to provide services necessary for the nonitoring and
supervision of licensees who are placed on probation, whose
prof essional activities are restricted, or who are for any authorized
pur pose subject to nonitoring by the disciplining authority;

((+2)) (11) To adopt standards of professional conduct or
practice;

((6x3y)) (12) To grant or deny license applications, and in the
event of a finding of unprofessional conduct by an applicant or |icense
hol der, to inpose any sanction against a license applicant or |license
hol der provided by this chapter. After January 1, 2008, all sanctions
nust be issued in accordance with section 10 of this act;

((24)y)) (13) To designate individuals authorized to sign subpoenas
and statenents of charges;

((£5))) (14) To establish panels consisting of three or nore
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menbers of the board to perform any duty or authority within the
board's jurisdiction under this chapter;

((626y)) (15) To review and audit the records of l|icensed health
facilities' or services' quality assurance commttee decisions in which
a licensee's practice privilege or enploynent is termnated or
restricted. Each health facility or service shall produce and nmake
accessible to the disciplining authority the appropriate records and
otherwise facilitate the review and audit. Information so gained shal
not be subject to discovery or introduction into evidence in any civil
action pursuant to RCW 70.41. 200(3).

Sec. 3. RCW18. 130.060 and 2006 ¢ 99 s 1 are each anended to read
as follows:

In addition to the authority specified in RCW 18.130.050, the
secretary has the follow ng additional authority:

(1) To enploy such investigative, admnistrative, and clerical
staff as necessary for the enforcenent of this chapter. The secretary
nust, whenever practical, nake primary assignnments on a long-termbasis
to foster the developnent and nmintenance of staff expertise. To
ensure continuity and best practices, the secretary wll reqularly
evaluate staff assignnments and workl oad distribution;

(2) Upon the request of a board or conmm ssion, to appoint pro tem
menbers to participate as nenbers of a panel of the board or conmm ssion
in connection with proceedings specifically identified in the request.
| ndi vi dual s so appoi nted nust neet the sanme mninmum qualifications as
regul ar nmenbers of the board or conmm ssion. Pro tem nenbers appointed
for matters under this chapter are appointed for a termof no nore than
one year. No pro tem nenber nay serve nore than four one-year terns.
While serving as board or comm ssion nenbers pro tem persons so
appoi nted have all the powers, duties, and imunities, and are entitled
to the emolunents, including travel expenses in accordance with RCW
43. 03. 050 and 43.03. 060, of regular nenbers of the board or conm ssion.
The chairperson of a panel shall be a regular nenber of the board or
comm ssion appoi nted by the board or conmm ssion chairperson. Panel s
have authority to act as directed by the board or commission wth

respect to ((aH—natiers—concermng—the—review —investigatton——and

adjudi-cat+en—of)) all conplaints, allegations, charges, and natters
subject to the jurisdiction of the board or conm ssion and within the

E2SHB 1103 p. 4
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authority of the board or conm ssion. The authority to act through
panel s does not restrict the authority of the board or conm ssion to
act as a single body at any phase of proceedings within the board's or
conm ssion's jurisdiction. Board or conm ssion panels may nmake interim
orders and issue final decisions with respect to matters and cases
del egated to the panel by the board or conm ssion. Final decisions may
be appealed as provided in chapter 34.05 RCW the admnistrative
procedure act;

(3) To establish fees to be paid for witnesses, expert w tnesses,
and consultants used in any investigation and to establish fees to
W tnhesses in any agency adjudicative proceeding as authorized by RCW
34. 05. 446;

(4) To conduct investigations and practice reviews ((at—the
ehreetion—of—the—disetpHnrnrg—autherity)) and to issue subpoenas,
adm ni ster oaths, and take depositions in the course of conducting
those investigations and practice reviews ((at—the—direection—of—the
di-setpHrtngautherity)). The secretary may request the consultation
and assistance of the appropriate disciplining authority, and where
standards of practice or clinical expertise is necessary, the secretary
shall assure that the board or commission is actively involved in the
i nvestigation;

(5) To review results of investigations conducted under this
chapter and determ ne the appropriate disposition, which nmay include
cl osure, notice of correction, stipulations permitted by RCW
18.130.172, or issuance of a statenent of charges;

(6) To take energency action ordering summary suspension of a
license, or restriction or limtation of the license holder's practice
pendi ng proceedings by the disciplining authority. Consistent with RCW
18.130.370, the secretary shall issue a summary suspension of the
license or tenporary practice permt of a license holder prohibited
frompracticing a health care profession in another state, federal, or
foreign jurisdiction because of an act of unprofessional conduct that
IS substantially equivalent to an act of unprofessional conduct
prohibited by this chapter or any of the chapters specified in RCW
18.130.040. The sunmary suspension renains in effect until proceedi ngs
by the Washington disciplining authority have been conpl et ed;

(7) To have the health professions regul atory program establish a
system to recruit potenti al public nmenbers, to review the

p. 5 E2SHB 1103



0 N O O A WDN PP

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37

qualifications of such potential nmenbers, and to provide orientation to
t hose public nmenbers appointed pursuant to | aw by the governor or the
secretary to the boards and conmssions specified in RCW
18.130.040(2)(b), and to the advisory commttees and councils for
prof essi ons specified in RCW 18.130.040(2)(a); and

((66))) (8) To adopt rules, in consultation with the disciplining
authorities, requiring every license holder to report information
identified in RCW 18. 130. 070.

NEW SECTION. Sec. 4. A new section is added to chapter 18.130 RCW
to read as foll ows:

(1)(a) The departnent shall establish requirenents for each
applicant for an initial license to obtain a state background check
through the state patrol prior to the issuance of any Ilicense. The
background check may be fingerprint-based at the discretion of the
depart nent.

(b) The departnent shall specify those situations where a
background check under (a) of this subsection is inadequate and an
applicant for an initial |license nust obtain an electronic fingerprint-
based national background check through the state patrol and federa
bureau of investigation. Situations where a background check is
i nadequate may include instances where an applicant has recently lived
out-of-state or where the applicant has a crimnal record in
Washi ngton. The secretary shall issue a tenporary practice permt to
an applicant who nust have a national background check conducted if the
background check conducted under (a) of this subsection does not reveal
a crimnal record in Wshington, and if the applicant neets the
provi si ons of RCW 18. 130. 075.

(2) The departnent shall adopt rules to require license holders to
report to the disciplining authority any arrests, convictions, or other
determ nations or findings by a | aw enforcenent agency occurring after
the effective date of this section for a crimnal offense. The report
must be made within fourteen days of the conviction.

(3) The departnent shall conduct an annual review of a
representative sanple of all license holders who have previously
obt ai ned a background check through the departnment. The sel ection of
the license holders to be reviewed shall be representative of all
categories of |license holders and geographic | ocations.

E2SHB 1103 p. 6
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(4)(a) Wien deciding whether or not to issue an initial |icense,
the disciplining authority shall consider the results of any background
check conducted pursuant to subsection (1) of this section that reveals
a conviction for any crimnal offense that constitutes unprofessional
conduct under this <chapter or the <chapters specified in RCW
18.130.040(2) or a series of arrests that when considered together
denmonstrate a pattern of behavior that, w thout investigation, nmay pose
arisk tothe safety of the license holder's patients.

(b) If the background check conducted pursuant to subsection (3) of
this section reveals any information related to unprofessional conduct
t hat has not been previously disclosed to the disciplining authority,
it shall take appropriate disciplinary action against the license
hol der.

(5) The departnent shall:

(a) Require the applicant or license holder to submt full sets of
fingerprints if necessary to conplete the background check;

(b) Require the applicant to submt any fees for background check
activities conducted pursuant to subsection (1) of this section, except
as precluded by RCW 43.70.110, and other information required by the
state patrol;

(c) Notify the applicant of the results of the background check
| f any background check reveals a crimnal record, the departnent shal
send the applicant a copy of the record upon request; and

(d) Restrict use of the background check results to determning the
individual's suitability for a |icense and to conducting disciplinary
functions.

Sec. 5. RCW 18. 130. 080 and 2006 ¢ 99 s 5 are each anended to read
as foll ows:

agenetes;)) (a) An individual, an inpaired practitioner program or a

vol untary substance abuse nonitoring program approved by a disciplining

authority, may submt a witten conplaint to the ((éisetpbning

atthoer+ty)) secretary charging a license holder or applicant wth
unpr of essi onal conduct and specifying the grounds therefor or to report

p. 7 E2SHB 1103
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information to the ((étserpHning—autherity)) secretary, or voluntary

subst ance abuse nonitoring program or an inpaired practitioner program
approved by the disciplining authority, which indicates that the
i cense hol der may not be able to practice his or her profession with
reasonable skill and safety to consuners as a result of a nental or
physi cal condition.

(b)(i) Every license holder, corporation, organi zation, health care
facility, and state and local governnental agency that enploys a
license holder shall report to the secretary when any |license holder's
services have been termnated or restricted based upon a determ nation
that the license holder has either conmtted an act or acts that nay
constitute unprofessional conduct or that the |icense holder may not be
able to practice his or her profession with reasonable skill and safety
to consuners as a result of a nental or physical condition.

(ii) Al reports required by (b)(i) of this subsection nust be
submtted to the secretary as soon as possible, but no later than
twenty days after a determ nation has been nade. A report should
contain the followng information, if known:

(A) The nane, address, and tel ephone nunber of the person neking
the report;

(B) The nane, address, and tel ephone nunber of the Ilicense hol der
bei ng reported;

(C) The case nunber of any patient whose treatnent is the subject
of the report;

(D) A brief description or summary of the facts that gave rise to
the i ssuance of the report, including dates of occurrences;

(E) If court action is involved, the nane of the court in which the
action is filed, the date of filing, and the docket nunber; and

(F) Any further information that would aid in the evaluation of the
report.

(ii1i) Mandatory reports required by (b)(i) of this subsection are
exenpt frompublic inspection and copying to the extent permtted under
chapter 42.56 RCWor to the extent that public inspection or copying of
the report would invade or violate a person's right to privacy as set
forth in RCW42. 56. 050.

(2) If the ((dtserpHning—authority)) secretary determ nes that

((t+he)) a conplaint submtted under subsection (1) of this section

merits investigation, or if the ((é+seipHntng—authority)) secretary

E2SHB 1103 p. 8
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has reason to believe, without a formal conplaint, that a license
hol der or applicant may have engaged in unprofessional conduct, the
( ( seipHnnrg—author+ty)) secretary shall investigate to determ ne
whet her there has been unprofessional conduct. |In determ ning whether
or not to investigate, the ((éiserptnihrgautherity)) secretary shal
consider any prior conplaints received by the ((disetpbning
adther+ty)) secretary, any prior findings of fact under RCW 18. 130. 110,
any stipulations to informal disposition under RCW 18.130.172, and any
conpar abl e action taken by other state disciplining authorities.

((2r)) (3) Notwithstandi ng subsection ((£8)) (2) of this section,
t he ( { H-setpHntrg——authorty) ) secretary shal | initiate an
investigation in every instance where.

(a) The ((ée+setrptHntng—autherity)) secretary receives information
that a health care provider has been disqualified fromparticipating in
the federal medicare program under Title XVIII of the federal soci al
security act, or the federal nedicaid program under Title Xl X of the
federal social security act; or

(b) There is a pattern of conplaints, arrests, or other actions
that may not have resulted in a formal adjudication of w ongdoing, but
when consi dered together denonstrate a pattern of simlar conduct that,
wi thout investigation, may pose a risk to the safety of the |icense
hol der's patients.

(4) Failure of an entity to submt a nandatory report to the
secretary under subsection (1)(b) of this section is punishable by a
civil penalty not to exceed five hundred dollars and constitutes
unpr of essi onal conduct .

(5) If a report has been nade by a hospital to the departnent under
RCW 70.41.210, a report to the secretary under subsection (1)(b) of
this section is not required.

(3! ho fil Lai Lt . I

hi . . L faith o : L il .
related to the filing or contents of the conplaint.)) (6) A person is
imune from civil Jliability, whether direct or derivative, for
providing information in good faith to the secretary under this
section.

Sec. 6. RCW18.130.090 and 1993 ¢ 367 s 1 are each anmended to read
as foll ows:

p. 9 E2SHB 1103
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(1) If the ((éiseipHnrnrg—autherity)) secretary determ nes, upon

investigation, that there is reason to believe a violation of RCW
18.130.180 has occurred, a statenent of charge or charges shall be
prepared and served upon the license holder or applicant at the
earliest practical time. The statenent of charge or charges shall be
acconpanied by a notice that the |icense holder or applicant may
request a hearing to contest the charge or charges. The |license hol der
or applicant nust file a request for hearing with the disciplining
authority within twenty days after being served the statenent of

char ges. If the twenty-day |limt results in a hardship upon the
i cense holder or applicant, he or she nmay request for good cause an
extension not to exceed sixty additional days. If the disciplining

authority finds that there is good cause, it shall grant the extension
The failure to request a hearing constitutes a default, whereupon the
disciplining authority may enter a decision on the basis of the facts
available to it.

(2) If a hearing is requested, the tine of the hearing shall be
fixed by the disciplining authority as soon as convenient, but the
hearing shall not be held earlier than thirty days after service of the
charges upon the license holder or applicant.

Sec. 7. RCW18.130.160 and 2006 ¢ 99 s 6 and 2006 ¢ 8 s 104 are
each reenacted and anmended to read as foll ows:

Upon a finding, after hearing, that a license holder or applicant
has comm tted unprofessional conduct or is unable to practice wth
reasonabl e skill and safety due to a physical or nental condition, the
disciplining authority ((may—eonsider—the—inposttion—of—sanetions—
takinrg—+nhto—aceeount)) shall issue an order including sanctions adopted
in accordance with the schedul e adopted under section 10 of this act
giving proper consideration to any prior findings of fact under RCW
18.130.110, any stipulations to informal disposition under RCW
18.130.172, and any action taken by other in-state or out-of-state
disciplining authorities((;—anrd—+ssue—ahn)). The order ((proeviding))
nust provide for one or any conbination of the follow ng, as directed
by the schedul e:

(1) Revocation of the license;

(2) Suspension of the license for a fixed or indefinite term

(3) Restriction or limtation of the practice;

E2SHB 1103 p. 10
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(4) Requiring the satisfactory conpletion of a specific program of
remedi al education or treatnent;

(5) The nonitoring of the practice by a supervisor approved by the
di sci plining authority;

(6) Censure or reprinmnd;

(7) Conpliance with conditions of probation for a designated period
of tine;

(8) Paynent of a fine for each violation of this chapter, not to
exceed five thousand dollars per violation. Funds received shall be
pl aced in the health professions account;

(9) Denial of the license request;

(10) Corrective action;

(11) Refund of fees billed to and collected fromthe consuner;

(12) A surrender of the practitioner's license in lieu of other
sanctions, which nust be reported to the federal data bank.

Any of the actions under this section may be totally or partly
stayed by the disciplining authority. Safeguarding the public's health
and safety is the paranount responsibility of every disciplining
authority ((anrd)).  In determning what action is appropriate, the
di sciplining authority nust consider the schedul e adopted under section
10 of this act. Where the schedule allows flexibility in determ ning
the appropriate sanction, the disciplining authority nust first
consi der what sanctions are necessary to protect or conpensate the
public. Only after such provisions have been made may the disciplining
authority consider and include in the order requirenents designed to
rehabilitate the |icense holder or applicant. All costs associated
with conmpliance with orders issued under this section are the
obligation of the Iicense holder or applicant.

The disciplining authority may determne that a case presents
uni que circunstances that the schedul e adopted under section 10 of this
act does not adequately address. The disciplining authority nmay
deviate from the schedule adopted under section 10 of this act when
selecting appropriate sanctions, but the disciplining authority nust
issue a witten explanation of the basis for not followng the
schedul e.

The ((H-eensee)) license holder or applicant may enter into a
stipulated disposition of charges that includes one or nore of the
sanctions of this section, but only after a statenent of charges has

p. 11 E2SHB 1103
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been issued and the ((H-ecensee)) license holder has been afforded the
opportunity for a hearing and has el ected on the record to forego such
a hearing. The stipulation shall either contain one or nore specific
findings of wunprofessional conduct or inability to practice, or a
statenent by the ((Heensee)) |l|icense holder acknow edging that
evidence is sufficient to justify one or nore specified findings of
unprof essional conduct or inability to practice. The stipulation
entered into pursuant to this subsection shall be considered fornal
di sciplinary action for all purposes.

Sec. 8. RCW18.130.170 and 1995 c 336 s 8 are each anmended to read
as foll ows:

(1) I'f the ((éiserpHningauthority)) secretary believes a |license

hol der or applicant may be unable to practice with reasonable skill and
safety to consuners by reason of any nental or physical condition, a

statenment of charges in the name of the ((éisetpHning—authority))

secretary shall be served on the |icense holder or applicant and notice

shall also be issued providing an opportunity for a hearing. The
hearing shall be |limted to the sole issue of the capacity of the
license holder or applicant to practice with reasonable skill and
safety. If the disciplining authority determnes that the license
hol der or applicant is unable to practice with reasonable skill and

safety for one of the reasons stated in this subsection, the
di sciplining authority shall inpose such sanctions under RCW 18. 130. 160
as is deened necessary to protect the public.

(2)(a) In investigating or adjudicating a conplaint or report that
a license hol der or applicant may be unable to practice with reasonabl e
skill or safety by reason of any nental or physical condition, the
(( dseipHning—autherity)) secretary may require a |license hol der or
applicant to submt to a nental or physical exam nation by one or nore
licensed or certified health professionals designhated by the

((diseiptining—authority)) secretary. The license hol der or applicant
shall be provided witten notice of the ((diseipHning—autherity-s))

secretary's intent to order a nental or physical exam nation, which
notice shall include: (i) A statenent of the specific conduct, event,
or circunstances justifying an examnation; (ii) a summary of the

evidence supporting the ((éiseipHnrnrg—autherity-s)) secretary's

concern that the license holder or applicant may be unable to practice

E2SHB 1103 p. 12
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with reasonable skill and safety by reason of a nental or physical
condition, and the grounds for believing such evidence to be credible
and reliable; (iii) a statenment of the nature, purpose, scope, and
content of the intended exam nation; (iv) a statenment that the |icense
hol der or applicant has the right to respond in witing within twenty

days to chal l enge the ((éisetpHninrgautherity—s)) secretary's grounds

for ordering an exam nation or to challenge the manner or form of the

exam nation; and (v) a statenent that if the Ilicense holder or
applicant tinely responds to the notice of intent, then the I|icense
hol der or applicant will not be required to submt to the exam nation

while the response is under consideration.

(b) Upon subm ssion of a tinely response to the notice of intent to
order a nental or physical exam nation, the |license holder or applicant
shall have an opportunity to respond to or refute such an order by
subm ssion of evidence or witten argunment or both. The evidence and
witten argunent supporting and opposing the nental or physical
exam nation shall be reviewed by either a panel of the disciplining
authority nenbers who have not been involved wth the allegations
against the license holder or applicant or a neutral decision nmaker
approved by the disciplining authority. The review ng panel of the
disciplining authority or the approved neutral decision nmaker may, in
its discretion, ask for oral argument fromthe parties. The review ng
panel of the disciplining authority or the approved neutral decision

maker shall prepare a witten decision as to whether: There is
reasonabl e cause to believe that the |license hol der or applicant may be
unable to practice with reasonable skill and safety by reason of a

mental or physical condition, or the manner or form of the nental or
physi cal exam nation is appropriate, or both.

(c) Upon receipt by the ((disetrpHnrngauthertty)) secretary of the
witten decision, or wupon the failure of the Ilicense holder or
applicant to tinely respond to the notice of intent, the ((éiserpHning
adthoer+ty) ) secretary may issue an order requiring the license hol der
or applicant to undergo a nental or physical exanm nation. Al l such
ment al or physical exam nations shall be narrowmy tailored to address
only the alleged nental or physical condition and the ability of the

license holder or applicant to practice with reasonable skill and
safety. An order of the ((é&iserpHntngautherity)) secretary requiring
the license holder or applicant to undergo a nental or physical
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exam nation is not a final order for purposes of appeal. The cost of

the exam nations ordered by the ((ésetpHning—autherity)) secretary

shall be paid out of the health professions account. In addition to
any exam nations ordered by the ((diserptHnihrg—autherity)) secretary,
the ((H-eensee)) license holder my submt physical or nental
exam nation reports fromlicensed or certified health professionals of
the license holder's or applicant's choosing and expense.

(d) If the disciplining authority finds that a |icense hol der or
applicant has failed to submt to a properly ordered nental or physical
exam nation, then the disciplining authority may order appropriate
action or discipline under RCW 18.130.180(9), unless the failure was
due to circunstances beyond the person's control. However, no such
action or discipline my be inposed unless the license holder or
applicant has had the notice and opportunity to challenge the
( ( seipHnnrg—autherity-s)) secretary's grounds for ordering the
exam nation, to challenge the manner and form to assert any other
def enses, and to have such chal |l enges or defenses considered by either
a panel of the disciplining authority nenbers who have not been
involved with the allegations against the |icense holder or applicant
or a neutral decision naker approved by the disciplining authority, as
previously set forth in this section. Further, the action or
di scipline ordered by the disciplining authority shall not be nore
severe than a suspension of the |icense, certification, registration or
application until such tine as the |license hol der or applicant conplies
with the properly ordered nental or physical exam nation.

(e) Nothing in this section shall restrict the power of ((a
eh-setpHn-rg—authertty)) the secretary to act in an energency under RCW
34.05.422(4), 34.05.479, and ((38-2136-0656(A)) 18.130.060(6).

(f) A determnation by a court of conpetent jurisdiction that a

Iicense holder or applicant is nentally inconpetent or ((mentatby—+H))

an_individual with nental illness is presunptive evidence of the
license holder's or applicant's inability to practice with reasonable
skill and safety. An individual affected under this section shall at

reasonabl e intervals be afforded an opportunity, at his or her expense,
to denonstrate that the individual can resune conpetent practice with

reasonabl e skill and safety to the consuner.
(3) For the purpose of subsection (2) of this section, an applicant
or license holder governed by this chapter, by mneking application,
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practicing, or filing a license renewal, is deenmed to have given
consent to submt to a nental, physical, or psychol ogi cal exam nation
when directed in witing by the ((éisetpHning—autherity)) secretary
and further to have waived all objections to the adm ssibility or use
of the exam ning health professional's testinony or exam nation reports

by the ((éiserpHntng—authoerity)) secretary on the ground that the

testinony or reports constitute privileged comruni cati ons.

Sec. 9. RCW 18.130.172 and 2000 c¢ 171 s 29 are each anended to
read as foll ows:

(1) Prior to serving a statenent of charges under RCW 18. 130. 090 or
18.130. 170, the ((éiseipHnrary—authortty)) secretary may furnish a
statenment of allegations to the l|licensee or applicant along with a
detailed summary of the evidence relied upon to establish the
all egations and a proposed stipulation for informal resolution of the
al | egati ons. These docunents shall be exenpt from public disclosure
until such tinme as the allegations are resolved either by stipulation
or ot herw se.

(2) The ((éisetrpHnary)) disciplining authority and the applicant
or licensee may stipulate that the allegations nay be disposed of
informally in accordance with this subsection. The stipulation shall
contain a statement of the facts leading to the filing of the
conplaint; the act or acts of wunprofessional conduct alleged to have
been conmtted or the alleged basis for determ ning that the applicant

or licensee is unable to practice with reasonable skill and safety; a
statenent that the stipulation is not to be construed as a finding of
ei t her unpr of essi onal conduct or inability to practice; an

acknow edgenent that a finding of unprofessional conduct or inability
to practice, if proven, constitutes grounds for discipline under this
chapter; and an agreenent on the part of the licensee or applicant that
t he sanctions set forth in RCW 18. 130. 160, except RCW 18.130.160 (1),
(2), (6), and (8), may be inposed as part of the stipulation, except
that no fine may be inposed but the |licensee or applicant may agree to
rei mburse the ((disetpHnary—authority)) secretary the costs of
investigation and processing the conplaint up to an anount not
exceedi ng one thousand dollars per allegation; and an agreenent on the

part of the ((e&+serptnary)) disciplining authority to forego further

p. 15 E2SHB 1103



©O© 00 N O Ol WDN P

e e e e e
N oo o0 A WOWDNN RO

18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36

di sciplinary proceedings concerning the allegations. A stipulation
entered into pursuant to this subsection shall not be considered fornal
di sci plinary action.

(3) If the licensee or applicant declines to agree to disposition
of the charges by neans of a stipulation pursuant to subsection (2) of
this section, the ((éiseipHhary—authority)) secretary may proceed to
formal disciplinary action pursuant to RCW 18. 130. 090 or 18.130. 170.

(4) Upon execution of a stipulation under subsection (2) of this
section by both the l|icensee or applicant and the ((disetpbnrary))
disciplining authority, the conplaint is deenmed di sposed of and shal
beconme subject to public disclosure on the sane basis and to the sane
extent as other records of the ((étseipHnary)) disciplining authority.
Shoul d the licensee or applicant fail to pay any agreed rei nbursenent
within thirty days of the date specified in the stipulation for
paynment, the ((éiserptHnary—authority)) secretary may seek collection
of the anpbunt agreed to be paid in the sane manner as enforcenent of a
fine under RCW 18. 130. 165.

NEW SECTION. Sec. 10. A new section is added to chapter 18.130
RCWto read as foll ows:

(1) The disciplining authorities identified in RCW 18.130.040(2)(b)
shal | review the secretary's sanctioning guidelines and shal
col |l aborate to develop a schedule that defines appropriate ranges of
sanctions that are applicable upon a determnation that a |icense
hol der has comm tted unprofessional conduct as defined in this chapter
or the chapters specified in RCW 18.130.040(2). The schedul e nust
identify aggravating and mtigating circunstances that nmay enhance or
reduce the sanction inposed by the disciplining authority for
unpr of essi onal conduct. The schedule nust apply to all disciplining
authorities. In addition, the disciplining authorities shall make
provisions for instances in which there are nultiple findings of
unpr of essi onal conduct. \When establishing the proposed schedule, the
di sciplining authorities shall consider maintaining consistent sanction
determ nations that maxi m ze the protection of the public's health and
while maintaining the rights of health care providers of the different
heal t h prof essions. The disciplining authorities shall submt the
proposed schedule and recommendations to nodify or adopt the
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secretary's guidelines to the secretary no l|ater than Novenber 15,
2007.

(2) The secretary shall adopt rules establishing a uniformsanction
schedule to be applied to all disciplinary actions conmenced under this
chapter after January 1, 2008. The secretary shall review the proposed
schedul e devel oped in accordance with subsection (1) of this section
and may nodi fy the schedul e as necessary to provide greater protection
to the public. The secretary shall wuse his or her energency
rul e-maki ng authority pursuant to the procedures under chapter 34.05
RCW to adopt rules that take effect no later than January 1, 2008, to
i npl enent the schedul e.

(3) The disciplining authority nmay determ ne that a case presents
uni que circunstances that the schedul e adopted under this section does
not adequately address. The disciplining authority may deviate from
the schedule adopted under this section when selecting appropriate
sanctions, but the disciplining authority nust issue a witten
explanation in the order of the basis for not follow ng the schedul e.

(4) The secretary shall report to the |legislature by January 15,
2008, on the sanctioning schedul e adopt ed.

Sec. 11. RCW 18.130.310 and 1989 1st ex.s. ¢ 9 s 313 are each
anmended to read as foll ows:

(1) Subject to RCW 40.07.040, the disciplinary authority shal
submt ((a—btenntal)) an annual report to the legislature on its
proceedi ngs during the ((btennrun)) year, detailing the nunber of
conplaints nmade, i nvesti gat ed, and adjudicated and manner of
di sposi tion. In addition, the report nust provide data on the
departnent's background check activities conducted under section 4 of
this act and the effectiveness of those activities in identifying
potential license holders who may not be qualified to practice safely.
The report may include recomendations for inproving the disciplinary
process, including proposed |egislation. The departnent shall devel op
a uniformreport format.

(2) Each health profession board and comm ssion identified in RCW
18.130.040(2) (b) shall submt an annual report to conplenent the report
requi red under subsection (1) of this section. Each report nust
identify the disciplinary activities of the individual board or
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comm ssion, rule-making and policy activities, and receipts and
expendi tures for the profession.

NEW SECTION. Sec. 12. A new section is added to chapter 18.130
RCWto read as foll ows:

To inplenent section 4 of this act, the departnent may i ncrease
application and renewal fees by anmounts that exceed the fiscal growth
factor under RCW 43. 135. 055.

Sec. 13. RCW70.41.210 and 2005 ¢ 470 s 1 are each anended to read
as follows:

(1) The chief admnistrator or executive officer of a hospita
shall report to the departnent when the practice of a health care
practitioner as defined in subsection (2) of +this section is
restricted, suspended, limted, or term nated based upon a conviction,
determnation, or finding by the hospital that the health -care
practitioner has commtted an action defined as unprofessional conduct
under RCW 18.130. 180. The chief admnistrator or executive officer
shall also report any voluntary restriction or termnation of the
practice of a health care practitioner as defined in subsection (2) of
this section while the practitioner is under investigation or the
subject of a proceeding by the hospital regarding unprofessional
conduct, or in return for the hospital not conducting such an
i nvestigation or proceeding or not taking action. The departnment wll
forward the report to the appropriate disciplining authority.

(2) The reporting requirenents apply to the follow ng health care
practitioners: Pharmacists as defined in chapter 18.64 RCW advanced
registered nurse practitioners as defined in chapter 18.79 RCW
dentists as defined in chapter 18.32 RCW naturopaths as defined in
chapter 18.36A RCW optonetrists as defined in chapter 18.53 RCW
ost eopat hi ¢ physicians and surgeons as defined in chapter 18.57 RCW
osteopat hic ((phystetan—fphystetans—})) physicians' assistants as
defined in chapter 18.57A RCW physicians as defined in chapter 18.71
RCW physician assistants as defined in chapter 18. 71A RCW podiatric
physicians and surgeons as defined in chapter 18.22 RCW and
psychol ogi sts as defined in chapter 18.83 RCW

(3) Reports nmade under subsection (1) of this section shall be nade
within fifteen days of the date: (a) A conviction, determ nation, or
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finding is made by the hospital that the health care practitioner has
commntted an action defined as unprofessional conduct under RCW
18.130.180; or (b) the voluntary restriction or termnation of the
practice of a health care practitioner, including his or her voluntary
resignation, while under investigation or the subject of proceedings
regardi ng unprofessional conduct under RCW 18.130.180 is accepted by
t he hospital

(4) Failure of a hospital to conply with this section is punishable
by a civil penalty not to exceed ((+we)) five hundred ((H45ty))
dol | ars.

(5) A hospital, its chief admnistrator, or its executive officer
who files a report under this section is imune from suit, whether
direct or derivative, in any civil action related to the filing or
contents of the report, wunless the conviction, determnation, or
finding on which the report and its content are based is proven to not
have been nmade in good faith. The prevailing party in any action
brought alleging the conviction, determ nation, finding, or report was
not made in good faith, shall be entitled to recover the costs of
[itigation, including reasonable attorneys' fees.

(6) The departnment shall forward reports made under subsection (1)
of this section to the appropriate disciplining authority designated
under Title 18 RCW within fifteen days of the date the report is
received by the departnent. The departnent shall notify a hospita
that has nmade a report under subsection (1) of this section of the
results of the disciplining authority's case disposition decision
within fifteen days after the case disposition. Case disposition is
the decision whether to issue a statenent of charges, take informal
action, or close the conplaint wthout action against a practitioner.
In its biennial report to the |egislature under RCW 18.130.310, the
departnment shall specifically identify the case dispositions of reports
made by hospitals under subsection (1) of this section.

(7) The departnent shall not increase hospital license fees to
carry out this section before July 1, 2007.

NEW SECTION. Sec. 14. A new section is added to chapter 18.130
RCWto read as foll ows:

Any license holder performng a gynecological examnation or
procedure nust ensure that a third party is in the room where the
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exam nation or procedure is being conducted, unless the patient signs
a witten waiver of the right while the patient is conpetent to sign
such a wai ver.

NEW SECTION. Sec. 15. (1) The Washington state nedical quality
assurance conmm ssion shall conduct a clinical conpetency exam nation
pilot project. The project nust:

(a) Be developed in consultation with the University of Washi ngton
school of nedicine;

(b) Establish the skills to be exam ned and neasurenent standards
and net hods by which clinical conpetency is assessed; and

(c) Include criteria for determning when a clinical conpetency
exam nation may be required, including whether requiring the
exam nation will assist the Washington state nedical quality assurance
conmm ssion in carrying out its duties, protecting the public, or
pronmoting quality assurance within the profession.

(2)(a) By Decenber 1, 2007, the Washington state nedical quality
assurance conm ssion shall submt an interimreport to the appropriate
commttees of the legislature on the commssion's progress in
devel oping clinical conpetency examnations and its plans for
i npl enent ati on.

(b) By Decenber 1, 2009, the Washington state nedical quality
assurance conm ssion shall submt a final report to the appropriate
committees of the legislature on the effectiveness of the clinica
conpetency exam nations at identifying potentially harnful physicians
and its ability to avoid harmto the public through renedi al neasures
or other risk avoidance neasures. The report must include data
regarding the types of procedures nost frequently subject to the
program and the nethods for identifying physicians in need of the
program The report nmust also include recommendati ons as to whet her
t he program shoul d be permanently inpl enented and whet her the program
shoul d be expanded to other professions and any considerations for
expandi ng the program

NEW SECTION. Sec. 16. A new section is added to chapter 42.52 RCW
to read as foll ows:

Menbers of a health profession board or conm ssion as identified in
RCW 18. 130.040(2)(b) may express their professional opinions to an
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el ected official about the work of the board or comm ssion on which the
menber serves, even if those opinions differ from the departnent of
health's official position. Such comunication shall be to informthe
el ected official and not to lobby in support or opposition to any
initiative to the | egislature.

Sec. 17. RCW 43.70.320 and 1993 c 492 s 411 are each anmended to
read as foll ows:

(1) There is created in the state treasury an account to be known
as the health professions account. All fees received by the departnent
for health professions |icenses, regi stration, certifications,
renewals, or examnations and the <civil penalties assessed and
col l ected by the departnent under RCW 18.130. 190 shall be forwarded to
the state treasurer who shall <credit such noneys to the health
pr of essi ons account.

(2) Al expenses incurred in carrying out the health professions
licensing activities of the departnent shall be paid fromthe account
as authorized by legislative appropriation, except as provided in
subsection (4) of this section. Any residue in the account shall be
accunmul ated and shall not revert to the general fund at the end of the
bi enni um

(3) The secretary shall biennially prepare a budget request based
on the anticipated costs of admnistering the health professions
licensing activities of the departnent which shall include the
estimated i ncone from health professions fees.

(4) The secretary may spend unappropriated funds in the health
prof essions account to neet unanticipated costs when revenues exceed
nore than fifteen percent over the departnent's estimated six-year
spendi ng projections. Unanticipated costs shall be limted to spending
as authorized in subsection (3) of this section for anticipated costs.

Sec. 18. RCW 18.71.017 and 2000 ¢ 171 s 23 are each anended to
read as foll ows:

(1) The comm ssion may adopt such rules as are not inconsistent
with the laws of this state as may be determ ned necessary or proper to
carry out the purposes of this chapter. The comm ssion is the
successor in interest of the board of nedical exam ners and the nedi cal
di sci plinary board. Al'l contracts, undertakings, agreenents, rules,
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regul ations, and policies continue in full force and effect on July 1,
1994, unl ess otherw se repealed or rejected by this chapter or by the
conmi ssi on.

(2) The comm ssion may adopt rules governing office based sedation
and anesthesia performed by persons licensed under this chapter,
i ncl udi ng necessary training and equi pnent.

Sec. 19. RCW 18.57.005 and 1986 c¢ 259 s 94 are each anended to
read as foll ows:

The board shall have the follow ng powers and duti es:

(1) To adm nister examnations to applicants for |icensure under
this chapter;

(2) To make such rules and regul ations as are not inconsistent with
the laws of this state as may be deenmed necessary or proper to carry
out the purposes of this chapter;

(3) To establish and admnister requirenments for continuing
prof essional education as may be necessary or proper to insure the
public health and safety as a prerequisite to granting and renew ng
licenses under this chapter: PROVI DED, That such rules shall not
require a licensee under this chapter to engage in continuing education
related to or provided by any specific branch, school, or philosophy of
medi cal practice or its political and/or professional organizations,
associ ations, or societies;

(4) To adopt rules governing office based sedation and anesthesia
perfornmed by persons licensed under this chapter, including necessary
training and equi pnent;

(5) To keep an official record of all its proceedings, which record
shall be evidence of all proceedings of the board which are set forth
t herei n.

Sec. 20. RCW18.22.015 and 1990 ¢ 147 s 5 are each anended to read
as follows:

The board shall

(1) Admnister all |laws placed under its jurisdiction;

(2) Prepare, grade, and admnister or determne the nature,
grading, and admnistration of examnations for applicants for
podi atric physician and surgeon |icenses;
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(3) Exami ne and investigate all applicants for podiatric physician
and surgeon licenses and certify to the secretary all applicants it
judges to be properly qualified;

(4) Adopt any rules which it considers necessary or proper to carry
out the purposes of this chapter;

(5) Adopt rules governing office based sedation and anesthesia
perforned by persons licensed under this chapter, including necessary
training and equi pnent;

(6) Determ ne which schools of podiatric medicine and surgery wl|
be approved.

NEW SECTION. Sec. 21. Except for section 4 of this act, which
takes effect January 1, 2008, this act is necessary for the imedi ate
preservation of the public peace, health, or safety, or support of the
state governnent and its existing public institutions, and takes effect
i mredi atel y.

~-- END ---
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